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Ron's Corner

In Part One of Moore/Marsden: Failure to Submit
Sufficient Evidence — In re Marriage of Nakiya
Ramsey and Steven Holmes, I presented the back-
ground of this case, as well as its Moore/Marsden
requirements for the specifics of the trial. Here I
present the trial court's decision and the appeal.

Neither party provided the critical evidence
needed for this court to accurately calculate the
community property interest in their family
home. Subsequently, this case went to appeal

to reexamine a potential discrepancy in the
calculation. If you have not read part 1, you may
download a PDF at: https://anfusocpa.com/wp-
content/uploads/Newsletter-64.pdyf.

As a reminder, I again present the Moore/
Marsden formula as follows:

1) Determine the amount by which the
community property payments reduced
the principal on the mortgage.

2) Compute the community property
percentage share by dividing the amount
specified in step one by the purchase price.

3) Determine the appreciation in the value of the
house during the marriage.

4) Multiply the appreciation during the marriage
by the community property percentage share
to ascertain the community property share in
the appreciation of the property.

5) Add the community property share in the
appreciation of the property to the amount of
the community funds used to pay down the
principal on the mortgage to determine the
total community interest in the property at
the time of dissolution.

For questions concerning Moore/Marsen and
other property apportionments, I welcome you
to contact me.

Ron

Moore/Marsden: Failure to

Submit Sufficient Evidence
(Part 2)

In re Marriage of Nakiya Ramsey and Steven Holmes
Second Appellate District

Presented by Ron J. Anfuso, CPA, ABV, CFF, CDFA, FABFA

In the closing argument, Steven's counsel again addressed Nakiya's
failure to establish the community property interest in the house.
Steven proclaimed that it was her burden to establish facts for the
court to make a determination and asked that the house be declared
his separate property.

The Trial Court's Decision

In the court's tentative decision, the court computed the community
interest using the total amount of mortgage payments, which
averaged approximately $3,200. In addition, the court determined
the market value of the house at the time of marriage by:

1) Calculating the average monthly appreciation from the time of
purchase to the time of trial,

2) Multiplying the monthly appreciation by the number of months
between the date of purchase and the date of marriage,

3) Adding that amount to the purchase price.

Based on this calculation, the court applied the Moore/Marsden
formula and determined the community property interest in the
home was $426,680.

Steven objected and argued that the court erred by using the total
amount of mortgage payments made during the marriage because
those payments included principal, interest, real estate taxes, and
homeowner's insurance. He contended that the amount of principal
reduction using community property funds was $36,920, instead

of the $288,000 that the court used in its calculation. With that
adjustment, he asserted that the community property interest in the
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house, using the court's other figures for value and appreciation, was
only $45,466.

The court overruled Steven's objection stating, "Respondent cites no
authority that permits the court to even consider his objections, much
less consider evidence he could have produced at trial but didn't. The
objection, therefore, is overruled.”

Nevertheless, the court subsequently held a telephone hearing
because the court was informed that there may have been a
mathematical error. The end result of the hearing was that the court
held its position that either side could have presented the correct
amount, but neither did. Thus, the court ordered judgment entered
in accordance with the tentative decision including its calculation
of the community property interest in the house. Judgment was
entered, from which Steven timely filed a notice of appeal.

The Appeal

Steven appealed that the family court erred in applying the Moore/
Marsden formula by using the total amount of the mortgage
payments from the community funds when calculating the
community property percentage share. He requested that the Appeals
Court either correct that calculation or reverse the judgment, and
remand with directions to the family court to determine the amount
by which community funds reduced the principal on the mortgage.
Then, the family court would be directed to use that amount to apply
the Moore/Marsden formula.

Nakiya contended that Steven forfeited his challenge to the family
court's determination by failing to present evidence to establish
the amount of the mortgage payments that were to pay interest,
taxes, and insurance. She also argued that the court should affirm
its findings even if the issue was not forfeited because substantial
evidence supports the court's findings that the average mortgage
payment during the marriage was $3,200.

The Appeals Court's Findings

The Appeals Court reversed the judgment to the extent it
determined the community property interest in the family home.
The matter was remanded with directions to the family court to hold
a limited retrial solely to determine the amount by which community
property funds reduced the mortgage principal. For that limited
retrial, the family court would require the parties to produce the
necessary evidence and then recalculate the community property
interest in the house by applying the Moore/Marsden formula.
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