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Ron’s Corner

Issue #82 of Forensic Accounting Today
continues with the tracing portion of this case.
Please be sure you have read part one first if you
have not done so. If you need a copy of part one,
go to: https://anfusocpa.com/forensic-
accounting-newsletters and scroll down to
Newsletter #81.

Case Summary

Maurice Higinbotham bought a house prior to
his marriage with Delois. After they married,
Maurice and Delois chose to rent the property.
Earnings from the rent were then intermingled
between two checking accounts. The trial court
subsequently ruled that the community had
earned a pro tanto interest in the house based on
the commingled payments made during the
marriage. On appeal, Maurice claimed that the
income came from separate property. However,
the appellate court held that the community
acquired an interest in the house because the
funds were used to make payments on the loan.

If you have questions concerning a rented
property that was acquired prior to a marriage
that was commingled after the marriage, I will
gladly discuss this or other forensic accounting
issues with you.

Ron

Help Us Go Paperless!

We are in the process of transitioning toward
email-only newsletters. Please contact us fo let
us know your preference. Just say “email,”
“hard copy,” or “no fax,” (the latter if you
are currently receiving a fax copy and wish to
no longer receive it through a fax). You may
choose more than one as your preferencel(s).

Simply send us your name, email address
(if you select email), and your fax number
(if you no longer wish to receive a fax).

Send to: dawn @ anfusocpa.com

In re the Marriage of
Delois G. and Maurice N.
Higinbotham (Part 2)

(California Court of Appeal, First District, Division Four)

Presented by Ron J. Anfuso, CPA, ABV, CFF, CDFA, FABFA

Traceability (continued from part 1)

The evidence presented in this case failed to compel the appellate
court to conclude that the payments on the Church Street house, the
property in question, were from rent traceable to Maurice’s separate

property.

Maurice conceded that he could not directly trace individual
payments to a separate property source. Thus, he relied on the
recapitulation method described in See v. See (1966) 64 Cal.2d 778,
783, under which payments may be traced to a separate property
source based on a showing that the community income throughout
the marriage was exhausted by family expenses; thus any such sums
devoted to separate property were necessarily separate in origin.
(Ibid.) However, the records available at the trial were apparently
inadequate to establish the actual amount of community income and
expenses over the course of the marriage. The records contained no
attempt at an actual recapitulation of income and expenses. Maurice
attempted to overcome this obstacle via testimony in which Delois
stated that she paid bills from the two accounts, and what was left
over was used for groceries and paying bills from those accounts
each month.

This testimony was, at most, ambiguous, and the trial court was not
obliged to conclude that all the income of both parties was used for
living expenses. Testimony of similar weight tended to rebut any
inference of traceability by establishing that some of the rental
income from the Church Street property was directly applied to
family expenses and that there were some months when there was
no rental income. Therefore, in those months, Delois needed to
resort to community funds.

Maurice argued that a sufficient basis for recapitulation was afforded
by tax returns showing that the annual income for the Church Street
property exceeded annual expenses, excluding depreciation. This
evidence indicated only that separate income was available to meet
the payments and failed to show the income was actually so applied.

Continued on page 2




Why Attorneys
Choose Us for Cases
Involving Complex

Tracing
Our Ability to:

* Discern, select and consistently apply
the most effective method of tracing to
each case taking into account the
unique nature of the case

* Get all the facts, no matter the level
of difficulty and number of transactions
to unravel

* Provide mistake-free conclusions

* Present details and findings clearly to all
parties (attorneys, clients, judges, appellate
panels, etc.)

* Back up our findings with concise
accurate, convincing testimony

* Confidently handle tough cross
examination

When you need a forensic
accounting firm to perform
complex tracing, choose

Ron J Anfuso, CPA/ABV

An Accountancy Corporation

A better choice
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In re Marriage of Higinbotham: Continued from page 1

“Evidence that merely establishes the availability of separate funds
on particular dates without also showing any disposition of the
funds is not sufficient proof of tracing to overcome the presumption
in favor of community property” (Estate of Murphy (1976) 15 Cal.3d
907, 918, quoted in In re Marriage of Marsden (1982) 130 Cal.App.3d
426, 442.)

Additionally, employing the recapitulation method is only
appropriate when, through no fault of the spouse asserting a
separate property interest, it is impossible to determine the balance
of income and expenditures at the time the property was acquired
(See v. See, supra, 64 Cal.2d 778, 783.) The evidence here warranted a
finding that Maurice was not free of fault. He eschewed any
involvement in record-keeping because, as Delois put it, “he didn’t
want to be bothered with it” Maurice’s own testimony indicated that
his neglect persisted even after Delois told him that expenditures of
commingled funds on the Church Street property gave the
community an interest in the house.

A party who commingles his or her separate property with property
of the community assumes the burden of keeping adequate records.
(In re Marriage of Frick, supra, 181 Cal.App.3d 997, 1011.) Even
though Maurice may not have actively commingled property, he
caused Delois to do so with full knowledge of the facts. In fact,
Maurice discarded many of the records a few months before
separation. Thus, the trial court did not abuse its discretion in
finding that Maurice had not carried his burden of tracing the
payments to his separate property.

Estoppel

Maurice contended that Delois is estopped to assert a community
interest in the Church Street house because she “voluntarily assumed
the management and payment of joint living expenses and the
collection of rent and payment of the Church Street obligation.”
According to Maurice, this undertaking of management
responsibilities placed Delois under a fiduciary duty with respect to
the Church Street property.

The appellate court saw no basis for holding that the elements of an
estoppel were shown as a matter of law. For there to be an estoppel,
the following must be present: 1) a representation or concealment of
material facts; 2) knowledge, actual or virtual, of the facts; 3) a party
ignorant, actually and permissibly, of the truth; 4) an intention,
actual or virtual, that the latter acted upon it; and 5) the party must
have been induced to act upon it. (In re Marriage of Halpern (1982)
133 Cal. App.3d 297, 314). None of these elements were presented.
Nor did the cases cited by Maurice indicate that a managing spouse
is estopped to assert rights based on the payment of commingled
funds towards the non-manager’s separate property. (Fields v.
Michael (1949) 91 Ca;.App.2d 443)

Maurice contended that Delois was under a fiduciary duty with
respect to property management and should be estopped by her
supposed violation of that duty. There was no evidence of deliberate
fraud by Delois. Moreover, Maurice might still have a remedy had he
not destroyed records, which might have permitted tracing. As a
matter of law, no estoppel against Delois arose.



